
882

316 NLRB No. 140

DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

1 The General Counsel has excepted to some of the judge’s credi-
bility findings. The Board’s established policy is not to overrule an
administrative law judge’s credibility resolutions unless the clear
preponderance of all the relevant evidence convinces us that they are
incorrect. Standard Dry Wall Products, 91 NLRB 544 (fiMDBUfl*ERR17*fiMDNMfl1950)fiMDBUfl*ERR17*fiMDNMfl, enfd.
188 F.2d 362 (fiMDBUfl*ERR17*fiMDNMfl3d Cir. 1951)fiMDBUfl*ERR17*fiMDNMfl. We have carefully examined the record
and find no basis for reversing the judge’s findings. Although we
are adopting the judge’s findings, we do not rely on the judge’s
evaluation of Jimmy Ray Cozart’s degree of sensitivity and fragility,
nor do we rely on the judge’s characterization of the Respondent’s
defense as being based on the Respondent having ‘‘had enough of
Cozart’s cap fetish and the wasted man hours’’ involved.

2 Member Truesdale agrees that under all the circumstances here,
including the lack of evidence showing union animus and the casual
nature of the conversations, the Respondent did not coercively inter-
rogate Jimmy Ray and Lynn Cozart concerning their union activities.

Ryder Distribution Resources, Inc. and Jimmy R.
Cozart and Tommy Finerty. Cases 26–CA–
15101 and 26–CA–15104

March 28, 1995

DECISION AND ORDER

BY CHAIRMAN GOULD AND MEMBERS STEPHENS

AND TRUESDALE

On August 19, 1993, Administrative Law Judge
Bruce C. Nasdor issued the attached decision. The
General Counsel filed exceptions and a supporting
brief and the Respondent filed a response to the Gen-
eral Counsel’s exceptions.

The National Labor Relations Board has delegated
its authority in this proceeding to a three-member
panel.

The Board has considered the decision and record in
light of the exceptions and brief and has decided to af-
firm the judge’s rulings, findings,1 and conclusions2

and to adopt the recommended Order.

ORDER

The recommended Order of the administrative law
judge is adopted and the complaint is dismissed.

Jane Vandeventer, Esq., for the General Counsel.
J. Michael Kota, Esq., of Columbus, Ohio, for the Respond-

ent.

DECISION

STATEMENT OF THE CASE

BRUCE C. NASDOR, Administrative Law Judge. This case
was tried at Nashville, Tennessee, on January 25, 26, and 27,
1993. On June 12 and July 6, 1992, Cozart filed a charge
and an amended charge respectively, alleging that Respond-
ent engaged in unfair labor practices in violation of Section
8(fiMDBUfl*ERR17*fiMDNMfla)fiMDBUfl*ERR17*fiMDNMfl(fiMDBUfl*ERR17*fiMDNMfl1)fiMDBUfl*ERR17*fiMDNMfl and (fiMDBUfl*ER
a charge alleging that Respondent had engaged in unfair
labor practices in violation of Section 8(fiMDBUfl*ERR17*fiMDNMfla)fiMDBUfl*ERR17*fiMDNMfl(fiMDBUfl*ERR17*fiMDNMfl1)fiMDBUfl
Act. On July 17, 1992, a complaint and a notice of hearing
issued in Case 26–CA–15101, and on September 2, 1992, an

order consolidating cases, consolidated complaint, and notice
of hearing issued. The allegations of the complaint are that
Respondent violated Section 8(fiMDBUfl*ERR17*fiMDNMfla)fiMDBUfl*ERR1
ing employees about their union sympathies and further, that
Respondent violated Section 8(fiMDBUfl*ERR17*fiMDNMfla)fiMDBUfl*ERR
suspending, and discharging Cozart and by discharging
Finerty because of their protected union and concerted activi-
ties.

Upon the entire record, including my observation of the
demeanor of the witnesses, and after due consideration of the
briefs, I make the following

FINDINGS OF FACT

I. JURISDICTION

At all times material herein, Respondent, a corporation
with an office and place of business in Springhill, Tennessee,
has been engaged in the interstate transportation of freight.

During the 12-month period ending May 31, 1992, Re-
spondent, in conducting its business operations, sold and
shipped from Respondent’s Springhill facility goods valued
in excess of $50,000 directly to points located outside the
State of Tennessee.

During the 12-month period ending May 31, 1992, Re-
spondent, in conducting its business operations purchased
and received at its facility goods valued in excess of $50,000
directly from points located outside the State of Tennessee.

At all times material herein, Respondent has been an em-
ployer engaged in commerce within the meaning of Section
2(fiMDBUfl*ERR17*fiMDNMfl2)fiMDBUfl*ERR17*fiMDNMfl, (fiMDBUfl*ER

II. THE LABOR ORGANIZATION

At all times material herein, United Automobile, Aero-
space and Agricultural Implement Workers of America,
UAW (fiMDBUfl*ERR17*fiMDNMflthe Union)fiMDBUfl*ERR17*fiMDNMfl, 
meaning of Section 2(fiMDBUfl*ERR17*fiMDNMfl5)fiMDBUfl*ERR17*fiMDN

III. THE ALLEGED UNFAIR LABOR PRACTICES

Respondent has operated a division in Springhill, Ten-
nessee, as a ‘‘dedicated contract carrier,’’ for Saturn Cor-
poration since September 1990. Respondent’s transport of
parts to Saturn is closely coordinated with Saturn’s produc-
tion, as the Saturn plant operates without maintaining a large
inventory of parts. Ryder over-the-road drivers pick up auto-
mobile parts from Saturn’s suppliers across the country and
deliver them to the Ryder Springhill transportation center.
Ryder shuttle drivers then pick up the loaded trailers at the
transportation center, deliver the trailers to a dock at the Sat-
urn plant, approximately 2 miles away, at a scheduled time;
and return empty trailers to the transportation center. Ryder
switching drivers then move the trailers from dock to dock
at the Saturn plant until the trailers are completely unloaded.
The Ryder inbound parts operation supports Saturn’s ‘‘just in
time inventory system.’’ To this end Ryder employs approxi-
mately 450 drivers in its Springhill operation.

The employees of Saturn are represented by the Union and
Ryder has a close working relationship with Saturn because
of the service performed by Ryder for Saturn. The manage-
ment of Saturn and the Union have a rather novel relation-
ship in that the UAW representatives actively participate in
certain decision making which is normally and typically re-
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1 All dates hereinafter will be in 1992, unless otherwise indicated.

served to management. For example the Union held its orga-
nizing class in 1992 for Ryder employees at the Saturn facil-
ity.

Commencing in March 1991, Ryder employees began or-
ganizing on behalf of the Union. There were approximately
35 drivers on the organizing committee who were most ac-
tive supporters of the Union. There is no dispute that Re-
spondent actively opposed union representation of its
Springhill drivers during this campaign. There was a rep-
resentation election in September 1991, in which a majority
of the Ryder employees voted against union representation.
During 1991, the Union filed numerous unfair labor practice
charges alleging violations of Section 8(fiMDBUfl*ERR17*fiMDNMfla)fiMDBUfl*ERR17*fiMDNMfl(fiMDBUfl*ERR17*fiMDNMfl1)fiMDBUfl*
Act. The charges were consolidated for trial and settled dur-
ing the summer of 1991 and the summer of 1992.

In March 1992, the Union commenced its second organiz-
ing drive by handbilling at Respondent’s facility and con-
ducting the class for organizers at the Saturn facility. The
testimony of John Sonia, Respondent’s general manager, re-
garding Respondent’s relationship with Saturn and the Union
is undisputed. Sometime during the last quarter of 1991, and
the first quarter of 1992, Respondent was approached by Sat-
urn management, stressing it was very important that Ryder
maintain a good relationship with the Union. According to
Sonia it was stressed that Respondent open communications
wider than they had been in the past with the Union in order
to improve the relationship. Furthermore, to squelch some of
the unfounded rumors and misrepresentations that had been
made about Respondent during the 1991 campaign, Sonia
began, according to his testimony, an open candid commu-
nication on a regular basis with Tony Mills who was the
transportation representative for the UAW at Saturn, and was
also an officer of the Union. Sonia also met personally with
Michael Bennett, the president of Local 1853.

Sonia also opened a private avenue of communication with
Bennett and met with him on numerous occasions to engage
in discussions of the benefits to both Saturn and Respondent
that could result from the Union’s representation of Respond-
ent’s employees. The reasons that communications were pri-
vate, according to Sonia is so that it did not look as if Re-
spondent’s management was endorsing the Union.

Sonia concluded that Union’s representation of Respond-
ent’s employees was inevitable. This, because of the close
working relationship between Saturn and Respondent and
Saturn and the Union. According to his testimony he also
concluded that union representation was in Ryder’s best in-
terest because of the smoother working relationships and po-
tential growth in Ryder’s business that could ensue.

The election was held in early November 1992. According
to the testimony of Sonia, a notice was posted 10 days prior
to the election. The notice is signed by Bennett and Sonia.
It was posted at Respondent’s facility in the shuttle and
switching location and also in the over-the-road driver
breakroom. The notice stated, inter alia, that Respondent and
the UAW agreed not to campaign. The election which was
held November 4 to 7, 1992, reflected that the employees
wanted union representation by a sizable margin.

Counsel for the General Counsel introduced a document,
General Counsel’s Exhibit 23, to establish that Respondent
continued to entertain antiunion animus. The notice was post-
ed on June 11, 1992, from John Sonia. The subject of the
memorandum is ‘‘false rumors about employee turnover.’’

Jimmy Ray Cozart was an over-the-road driver who drove
with his cousin, Lynn Cozart. He had been employed by Re-
spondent since April 1991. During the 1991 union campaign,
Cozart and his cousin Lynn had both worn ‘‘vote no’’ but-
tons.

At the end of April 1992,1 the Cozarts commenced to
wear small UAW pins on their caps while at the workplace.
Shortly thereafter Stephen Joseph Adams, Respondent’s as-
sistant operations manager, approached them and asked why
they were wearing the UAW pins. Lynn and Jimmy Cozart
were concerned about retaliation if management was aware
of the fact that they supported the Union, therefore replying
that the UAW pins made it easier to get loaded in Saginaw,
Michigan, where they picked up freight. Adams replied that
he knew where they stood. Adams admitted he asked the
Cozarts about the pins and testified ‘‘it sort of surprised me,
because at that time, they were, in my opinion pretty pro-
company folks.’’ Ryder’s policy requires that the over-the-
road drivers, also referred to as route managers, conform to
a uniform policy. Respondent enforces the uniform policy
strictly to live up to expectations of its only customer at
Springhill, the Saturn Corporation. Respondent considers that
it must project the Saturn image and actually sends out sur-
veys to Saturn’s parts suppliers regarding Respondent’s serv-
ice, including the physical appearance of the route managers.
Respondent has revised its uniform policy on several occa-
sions since it commenced operations less than 3 years ago.
The current policy in evidence as Respondent’s Exhibit 13
and General Counsel’s Exhibit 3 became effective January 1,
and was revised April 1, 1992. An employee is free to go
bare headed, but if she or he wants to wear a cap it can only
be a baseball style cap and must be either ‘‘the assigned
Ryder Springhill cap or a Saturn cap.’’ The policy and pro-
cedures manual also provides for a progressive disciplinary
measures.

Sonia testified that people were wearing pins on their hats
from 1991 on a ‘‘non-stop basis’’ up to the present, and that
no one was ever told to take off a pin or to remove a pin,
nor was anyone disciplined for wearing UAW pins, Saturn
pins, or Ryder pins or their hats.

Sonia testified further that the wording in the current pol-
icy ‘‘Ryder Springhill cap or Saturn cap’’ was used to elimi-
nate problems with hats that said ‘‘Saturn Bowling League,’’
‘‘Saturn Softball Team,’’ or ‘‘Launch pad or Saturn A crew,
Saturn B shift, Saturn cock pit.’’

When the Respondent began its operation in 1990, there
was a delay in the initial purchase of the assigned Springhill
caps which led to an unfair labor practice charge in 1991.
Respondent settled that charge and specifically agreed that it
would not in a disparate manner enforce a rule prohibiting
the wearing of hats, or the display of union insignia, in order
to prohibit activity on behalf of the Union.

In mid-May Jimmy Ray Cozart purchased a hat identical
to the one pictured in Respondent’s Exhibit 15. It had a red
bill and a gray and white top bearing the legend ‘‘Saturn
Launch Team’’ in the middle of the cap and on each side
of the Saturn Launch Team legend was a red Saturn logo and
a yellow UAW logo.

On or about May 27, Jimmy Ray wore his new cap to
work. As he and his cousin Lynn sat in the employees
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breakroom prior to going on duty, dispatcher Bradshaw saw
him and told him to ‘‘lose that cap because its the wrong
kind.’’ Bradshaw testified that the reason the cap was inap-
propriate was because it bore the legend ‘‘Saturn Launch
Team.’’ According to Mozart’s testimony he said he would.
After a few minutes, Gwin, operations manager, entered the
breakroom and told Cozart that the cap was wrong and ac-
cording to Cozart Gwin was ‘‘real hateful and told him to
‘‘get it off now.’’ Lynn testified that Gwin was rude and
loud. Jimmy Ray took the hat off.

After this incident Jimmy Ray and Lynn researched the
cap rule and decided the cap was not inappropriate. He de-
cided to wear it again which he did in early June approxi-
mately June 2. Bradshaw saw him at the dispatch counter
and told him the cap was going to ‘‘get your butt and mine
in trouble.’’ Jimmy Ray told Bradshaw that he better follow
progressive discipline policy. Adams then approached Jimmy
Ray and told him that the cap was not acceptable. Jimmy
Ray informed Adams and Gwin that he purchased the cap at
the Saturn company store, and it resembled some of the uni-
forms worn by Saturn employees which also had Saturn and
UAW logos on them. According to Cozart, Gwin, after ex-
amining the cap, told Jimmy Ray he would find out if it was
a Saturn cap or not and would get back to him. Jimmy Ray
said that he would wear the hat in the meantime.

Cozart testified that Adams sat him down and said that he
called the big man ‘‘never did call anybody’s name, that’s
all that he said was ‘the big man,’ and he said that I could
wear the cap as long as I lost the ‘launch team.’ They didn’t
want no kind of team on the cap dealing with any ball team
or anything like that, and he took his hand, and picked the
cap up, and covered it up, and said that the rest of it was
alright, and I said ok.’’ He was asked by counsel for the
General Counsel what he covered up and Cozart responded
‘‘the launch team.’’

Adams confirmed Jimmy Ray’s complaints as being talked
to ‘‘like a dog’’ by Gwin. Gwin admits telling Jimmy Ray
that he could not wear the hat on Respondent’s property, al-
though there was no restriction on what off-duty employees
wear.

Cozart in his testimony, acknowledged that he never saw
another driver of Respondent on duty wearing a ‘‘launch
team’’ cap.

It is undisputed that Cozart told Adams that he would cut
the words ‘‘launch team’’ off the cap. Adams responded that
cutting the words off the cap was not an acceptable solution.
On June 10, Jimmy Ray spoke to Adams in the breakroom
in a joking fashion referring to Adams’ shirt which was not
a uniform shirt. At that time Cozart asked Adams how to go
about getting a leave of absence to care for a sick child.
Lynn Cozart admits Adams told Jimmy Ray that he should
take the words ‘‘launch team’’ off the hat and that he could
wear the hat with a UAW logo on it.

When Cozart continued to wear the cap he was issued a
3-day suspension and when he wore the cap again he was
terminated. Adams testified that he explained the cap was
unacceptable after Cozart cut the words ‘‘launch team’’ off
the cap because the cap ‘‘was sort of tattered looking and
it had some holes in the front of it. It looked pretty bad.’’
Adams testified further that the cap introduced into evidence
through Cozart (fiMDBUfl*ERR17*fiMDNMflG.C. Exh. 4)fiMDBUfl*ERR17*fiMDNMfl is not the cap that Cozart was
wearing on June 10 when Adams issued his 3-day suspen-

sion because Cozart’s cap was more tattered. Prior to being
terminated on June 30, according to the testimony of Adams,
Cozart on June 2, asked for a 3-day suspension. Cozart ad-
mits this. When Adams spoke with Cozart again on June 10,
Cozart told Adams to terminate him. He also complained
about the nasty way Gwin had talked to him and stated that
‘‘there is a right way and a wrong way to talk to someone.’’

On June 10, Cozart checked his mailbox at Respondent’s
premises and founded that it contained no letters of dis-
cipline or suspension. The next day, June 11, when he came
in to pick up his paycheck, he found two letters, one a writ-
ten warning dated June 3, and the second a notice of suspen-
sion dated June 10.

Employees Terry Stone and Douglas Hayes testified that,
several months prior to the hearing in this case they had ob-
served several employees wearing hats for days at a time and
even a week, which did not conform to Respondent’s policy.
Examples were given that knitted ski type hats were worn.
Sonia admitted that such nonconforming hats appeared at Re-
spondent’s facility on three or four occasions to his knowl-
edge. He testified that he passed this information onto his
managers, but Respondent’s disciplinary files reflect that dis-
cipline was not forthcoming. On the same day that Cozart
was terminated, Sonia talked to Art Carney, a driver, regard-
ing Ryder’s enforcement of a uniform policy with respect to
caps. Sonia testified that upon reviewing Cozart’s termi-
nation, he saw no indication that Managers Bradshaw,
Adams, and Gwin who were involved in Cozart’s termination
used the uniform policy as an excuse to fire Cozart.

Tommy Finerty worked for Respondent for almost 2 years
as a shuttle driver and an over-the-road driver (fiMDBUfl*ERR17*fiMDNMfl
ager)fiMDBUfl*ERR17*fiMDNMfl and according to Sonia was awarded ‘‘a fa
of quarterly safety bonuses. In April 1992, Finerty became
a shuttle driver after working for over a year as a route man-
ager.

In 1991, the Union’s organizing committee consisted of
approximately 35 employees out of a total of 450 employees.
Finerty was one of the 35 and according to employee Hayes
was one of the 10 or 12 most active.

Respondent has a rule in affect which provides that a driv-
er who has three minor accidents and/or safety violations
within a year may be discharged without warning. Finerty
had three violations of Respondent’s safety policies within 1
month.

The first incident occurred on May 7 when Finerty was
driving his truck behind another shuttle driver, Duncan. From
this position Finerty saw a white pickup truck driven by
Safety Manager Mattingly. According to Mattingly, both
Finerty and Duncan caused him to have to slide to a stop
to keep from hitting them. Later that day, Mattingly called
both Finerty and Duncan to his office and criticized their
driving.

On May 21 Finerty drove into, and broke, a gate arm at
the North Sanchez gate. Finerty broke the gate after the
guard failed to raise the arm when Finerty returned to his
truck after checking out of the plant.

Two guards, Height and Sutton, testified that there were
times when the automatic closing function of the gate did not
operate perfectly and the gate would close before the vehicle
had passed through. During the spring of 1992, this malfunc-
tion occurred, according to the testimony, as often as once
or twice a week, according to Sutton’s testimony at least four
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or six times. Finerty did not tell Mattingly or Supervisor
Bastin that the incident was a result of a malfunctioning gate.

Respondent viewed the gate incident as a violation of its
safety policies and the product of unsafe reckless driving.

Daniel Guilbault, project manager for the Wackenhut Cor-
poration, testified that he had the overall security supervision
of fire personnel, security fire operations, and care and main-
tenance of equipment related to security for fire protection at
the Saturn plant. He testified that a guard is to immediately
report any damage or loss to the Company on equipment for
uniforms and all accident and injuries no matter how slight,
and as soon as possible.

On May 26, Finerty shuttled a trailer which contained
cargo, including several pallets of plastic boxes containing
transmission filters. When Finerty pulled up to the dock at
Saturn to unload, he unlatched the left hand door and began
to open it. He felt freight against the door and so he closed
and relatched it, resulting in some of the boxes of filters tip-
ping and spilling on the trailer floor and the ground. Finerty
called his supervisor, Bastin on the radio and told him what
happened. Bastin told Finerty to leave everything as it was.

Bastin testified that when Finerty called him on the radio
to report the accident Finerty stated that he was at dock 421
and he had a problem. When asked by Bastin what the prob-
lem was, Finerty responded, ‘‘I’ve got freight spilled out all
over the ground and in the back of my trailer.’’ Counsel for
the General Counsel presented some witnesses who testified
that they saw only one filter on the ground. Photographs of
the incident were taken after Bastin arrived at the dock. Re-
spondent’s supervisor, Bradley, testified that he and a Saturn
supervisor picked up several filters from the ground before
the photographs were taken.

A Saturn employee, Howard, testified that Saturn had been
having a problem with the filter supplier because of insuffi-
cient layers of shrink wrap.

Finerty testified that Bastin told him it wasn’t his fault and
he shouldn’t worry about it. Finerty was corroborated by
Douglas Hayes, who also recalled that Bastin patted Finerty
on his back. Larry Carroll also testified he saw Bastin pat
Finerty on the back and tell him it wasn’t his fault, that it
looked like a supplier problem.

Bastin testified that he never told Finerty that the incident
was not his fault. He testified further ‘‘how would I know
whose fault it was. I wasn’t riding in the back of the trailer.’’
Bastin also testified that in his opinion the incident occurred
because Finerty was driving too fast.

Respondent accepted responsibility for the incident and
paid $481.66 for 216 damaged and unusable transmission fil-
ters. Employee Howard works in the transmission assembly
model on the dock at Saturn. Part of his job involves the re-
ceipt of parts and freight at the plant. He testified that he
does all of the loading and unloading of the trailers that
come into the dock. Howard testified further that other than
the incident involving Finerty, there has never been a cargo
claim involving this supplier. That this was the first time a
tote ever came open.

Counsel for the General Counsel introduced records ref-
erencing several of Respondent’s drivers to show that Finerty
was accorded disparate treatment. On the face of those
records it appears that several other employees had more ex-
tensive records of incidents than did Finerty.

Under Ryder policies, not every violation of a safety pol-
icy constitutes an offense subjecting an employee to dis-
cipline even though an employee shows a pattern of unsafe
conduct by committing three violations within a year. An
employee will not always be discharged. Initially when a
driver has an accident, Respondent suspends the driver pend-
ing investigation but the suspension is not disciplinary and
the driver remains on the payroll.

After Sonia learned that Finerty had committed three vio-
lations of safety policies within a month, he set up a meeting
with Finerty for May 27. Also in attendance were Gwin,
Adams, Bastin, and Mattingly.

When Finerty arrived at the office, Sonia told him that
they had a very serious problem and it had to do with his
unsafe driving practices of which he had a history. He re-
viewed with Finerty the safety violations of a former em-
ployee, Doug Ramsey, who had been terminated for three
safety violations in 4 months. Sonia told Finerty that Ramsey
was cited for reckless driving and he was cited for reckless
driving. Further, that Ramsey was cited for breaking a guard
gate and similarly Finerty was cited for breaking a guard
gate. Moreover, Ramsey was cited for damage at a supplier,
and he, Finerty, was cited for damage at Saturn. Sonia told
Finerty that he would like him to take the rest of the day
off with pay, and come see him the next day at 9 a.m. and
tell Sonia what made him think that his, Finerty’s case, was
different than Ramsey’s.

After the meeting on May 27, Sonia reviewed the details
of Finerty’s three safety violations with Managers Mattingly,
Bastin, and Bradley.

The meeting on May 28 was to give Finerty an oppor-
tunity to explain why he should not be terminated when
Ramsey was terminated for the same infractions.

As Gwin was bringing Finerty into Sonia’s office, he saw
Finerty reach into his pocket and turn on a pocket tape re-
corder. As they entered Sonia’s office, Gwin told Sonia and
Mattingly that Finerty had a tape recorder.

On three separate occasions Sonia directed Finerty to turn
his tape recorder off, but Finerty refused each time. After his
third refusal to turn off his tape recorder, Sonia told him he
was terminated.

Finerty testified that when ordered to turn off the tape re-
corder, he turned it off, took it out of his pocket and placed
it on the desk in plain view.

Although employees Shannon and Stone had brought tape
recorders to meetings with management, they turned off their
tape recorders when asked by management to do so. Accord-
ingly, neither employee was terminated. It is also noted that
Shannon and Stone both engaged in union activity and
served as the Union’s election observers.

Conclusion and Analysis

Respondent concedes that it actively opposed the Union
during the 1991 organizational campaign. Thereafter, how-
ever, at the insistence of Saturn, its sole customer at the
Springhill location, Respondent was convinced to engage in
a positive working relationship and communications with the
Union. To this end it commenced to meet with Saturn rep-
resentatives and the president of the union local. The same
local represents Saturn’s employees. One of the beneficial re-
sults of union representation of Respondent’s employees was
additional Saturn transportation business. Sonia concluded
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2 251 NLRB 1083 (fiMDBUfl*ERR17*fiMDNMfl1980)fiMDBUfl*ERR17*fiMDNMfl, e
denied 455 U.S. 989 (fiMDBUfl*ERR17*fiMDNMfl1982)fiMDBUfl*ERR17*fiMDNMfl.

that union representation was a fait accompli. Accordingly,
Respondent settled unfair labor practice charges and agreed
not to campaign against the Union’s organizational efforts.

One of Respondent’s managers, Adams, acknowledged
that he asked Jimmy Ray and Lynn Cozart why they were
wearing UAW pins. Adams testified that he asked the ques-
tion because of his surprise. He considered the Cozarts to be
‘‘pro-company.’’ The Cozarts responded that they wore the
pins because it made it ‘‘easier to get loaded’’ in Saginaw,
Michigan, where they picked up freight. In my opinion they
therefore preserved their secrecy that they had become union
adherents. They furnished Adams with a believable and prac-
tical reason for wearing the pins.

The Cozarts concede that Adams question occurred one
time, that it was ‘‘casual’’ and a ‘‘nice natural conversa-
tion.’’

I conclude that this does not rise to the level of illegal in-
terrogation. Out of hundreds of employees this is a mere iso-
lated incident. Accordingly, I recommend that this 8(fiMDBUfl*ERR17*fiMDNMfla)fiMDBUfl*ERR17*fiMDNMfl(fiMDBUfl*ERR17*fiMDNMfl
legation be dismissed.

Suffice it to say that Respondent maintains a uniform pol-
icy which is strictly and consistently enforced. This policy
includes the wearing of caps. Hundreds of transcript pages
were devoted to size, shape, color, and condition of caps. I
will not attempt to recap those hundreds of pages of testi-
mony.

I do conclude that Respondent had its reasons, legal, for
instituting and revising its uniform policies. Moreover, I find
that Respondent does not disparately enforce its rules or poli-
cies, based on union activity or sentiment.

Jimmy Ray Cozart impressed me as an employee, who, for
whatever his reasons, was determined to make a cause cele-
bre of his cap. He goaded and provoked management into
eventually suspending him. As I observed him testifying, I
was struck by his attitude that he couldn’t have cared less
about his suspension. Indeed the evidence reflects that he
asked for it.

Much was made of Cozart’s protests of the tone of voice
Gwin used to address him. Those superfluous pages of testi-
mony were apparently an effort to establish a concerted ac-
tivity theory, that both of the Cozarts were protesting Gwin’s
treatment of Jimmy Ray.

My reaction, is that Jimmy Ray is perhaps the most sen-
sitive and fragile truckdriver employed in the industry. I con-
clude that Respondent did not suspend or terminate Cozart
because of any concerted activity.

With respect to Cozart’s union activity, it wasn’t that out-
standing. The weight of the undisputed evidence reflects that
Respondent was unaware of Cozart’s union activity or
prounion sentiments. He gave Adams a very practical reason
as to why he was wearing the UAW pin. By all indications,
Adams believed him.

Cozart continued to refuse to comply with Respondent’s
uniform cap policy. I am convinced that Respondent, during
the time period of Cozart’s noncompliance has permitted the
wearing of UAW insignias and pins and no one has been dis-
ciplined for such. Indeed, credible testimony reflects that the
pins were worn in 1991. Stone and Lynn Cozart testified that
a couple hundred drivers wore caps with Saturn and UAW
logos. It is clear, even from Jimmy Ray Cozart’s testimony,
that the words ‘‘launch team’’ were unacceptable. Gwin
found Lynn Cozart’s cap with its UAW insignia acceptable.

Jimmy Ray Cozart admitted that at the time he bought his
cap, he had never seen another driver on duty wearing a
‘‘launch team’’ cap.

I have already addressed Cozart’s request that he be sus-
pended. I also note that, according to the testimony of
Adams, who I credit, Cozart asked to be terminated. I do not
view Jimmy Ray Cozart as a credible witness. He was not
candid nor did he, in my opinion, make a sincere effort to
recount incidents accurately. When his testimony is in con-
flict or at variance with Respondent’s witnesses, I credit Re-
spondent’s witnesses.

Finally after requesting, cajoling, and urging by manage-
ment, Cozart attempted to get into compliance by cutting the
words ‘‘launch team’’ from his cap. This rendered the cap
tattered with holes and unacceptable and inappropriate ac-
cording to Respondent’s standards. Therefore Cozart was ter-
minated. I am convinced by the totality of the evidence that
Respondent has met the Wright Line2 standards for rebutting
the Government’s case.

Although I don’t pretend to speak for Respondent, nor did
it couch its defense in these terms, I believe that Respondent
had enough of Cozart’s cap fetish and the wasted man-hours
surrounding the entire incident.

Accordingly, I recommend that the allegation that Re-
spondent suspended and terminated Jimmy Ray Cozart be-
cause of his union and concerted activities in violation of
Section 8(fiMDBUfl*ERR17*fiMDNMfla)fiMDBUfl*ERR17*fiMDNMfl(fiMDBU

It is clear that Tommy Finerty was called to a meeting to
distinguish his safety violations from those of Doug Ramsey.
He came into the office with a tape recorder running. He was
told by Sonia to turn the recorder off. He refused. Gwin and
Mattingly asserted that Finerty did not have permission to
record the meeting. Finerty continued, three times, to refuse
to turn the recorder off and he was fired for insubordination.
Sonia viewed Finerty’s actions as a lack of trust of Sonia on
Finerty’s part. I believe Sonia was sincere in his letter to
Finerty where he states, inter alia, ‘‘trust is a required ele-
ment of any employment relationship, and if you did not
trust me, then there is no place for you in my operation.’’

Based on my observations, I find Gwin, Sonia, and Mat-
tingly to be credible witnesses. They testified in a forthright
and credible manner. They were specific and clear cut in re-
counting facts. Moreover they were specific in detail.

By way of contrast, Finerty was ambiguous and tended to
prevaricate his testimony. I discredit him. I do not believe
that he ever turned the tape recorder off during the meeting.
He also displayed an attitude in attempting to tailor his testi-
mony to fit within the parameters of a discharge for union
or concerted activity. I do believe that Finerty was an active
union adherent during the 1992 campaign, but this does not
alone support General Counsel’s contention that the dis-
charge was illegal. Moreover there is no evidence of knowl-
edge by Respondent, who affirmatively denied such.

Where there exists a conflict of the testimony between
Finerty and management representatives surrounding the
damage of the filters, I discredit Finerty. I do not believe,
by the overall totality of the evidence, that Finerty was treat-
ed differently than any other driver with reference to his
safety record. The documents introduced into the record re-
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3 If no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and rec-
ommended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed
waived for all purposes.

flecting safety violations of other drivers are insufficient to
show extenuating circumstances. In some cases the records
of other drivers and lack of actions were explained by Re-
spondent. Furthermore, by committing a dischargeable of-
fense under Respondent’s policies does not necessarily mean
that the employee will always be terminated. Suspensions,
pending investigation, permit a driver to remain on the pay-
roll.

The uncontradicted testimony of Sonia is that he reviewed
all terminations, including those of Cozart and Finerty, with
Bennett, president of the union local. The charges were filed
by the individuals Cozart and Finerty. Neither Bennett nor
his representatives appeared at the hearing.

I recommend that the allegation that Respondent dis-
charged Tommy Finerty because of his union and/or con-
certed activity in violation of Section 8(fiMDBUfl*ERR17*fiMDNMfla)fiMDBUfl*ERR17*fiMDNMfl(fiMDBUfl*ERR17*fiMDNMfl1)fiMDBUfl*
Act be dismissed.

CONCLUSIONS OF LAW

1. Respondent is an employer engaged in commerce within
the meaning of Section 2(fiMDBUfl*ERR17*fiMDNMfl2)fiMDBUfl*ERR17*fiM

2. The Union is a labor organization within the meaning
of Section 2(fiMDBUfl*ERR17*fiMDNMfl5)fiMDBUfl*ERR17*fiMDNMfl of th

3. The allegations of the complaint, that the Respondent
has engaged in conduct violative of Section 8(fiMDBUfl*ERR17*fiMDNMfla)
of the Act, have not been supported by substantial evidence.

On these findings of fact and conclusions of law and on
the entire record, I issue the following recommended3

ORDER

It is recommended that the complaint be dismissed in its
entirety.


